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3T /ORDER

PER V. DURGA RAO, Judicial Member:

This appeal filed by the assessee is directed against order of the
Commissioner of Income Tax (Appeals)-2, Guntur dated 24.8.2016 for

the assessment year 2011-12.
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2.  Ground Nos.1.1 to 1.2 relating to estimation of income in IMFL
(Indian made Foreign liquor) business. Facts are in brief that the
assessee is an individual carrying on business in purchase and sale of
IMFL in Srikakulam District. For the A.Y. 2011-12 he filed return of
income declaring an income of ¥ 3,84,130/-. The return was processed
u/s 143(1) of the Income Tax Act, 1961 (hereinafter called as 'the Act')
and the case was selected for scrutiny and the A.O. has not accepted
the income declared by the assessee and estimated the profit from the
business at 20% of the stock put to sale. On appeal, the CIT(A) has
scaled down the percentage of profit from 20% to 10% and directed the

A.O. to re-compute the income at 10% of purchase price.

3. On being aggrieved, assessee carried the matter in appeal before
the Tribunal. At the time of hearing, the Ld. Counsel for the assessee
has submitted that the issue involved in this appeal is squarely covered
in the case of Sri Vysyaraju Satyanarayana Raju, Srikakulam Dist. In ITA

No.2/Vizag/2016, which is reproduced as under:

3. On being aggrieved, assessee carried matter in appeal before the
Tribunal. At the time of hearing, the Ld. Counsel for the assessee has
submitted that the issue involved in this appeal is squarely covered by the
decision of the coordinate bench of this Tribunal where the Tribunal has
scaled down the estimation of profit from 10% to 5% in the case of
Tangudu Jogisetty in ITA No.96/Vizag/2016 by order dated 2.6.2016.

4. On the other hand, the Ld. D.R. strongly supported the order
passed by the authorities below.
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5. I have heard both the parties, perused the materials available on
record and gone through the orders of the authorities below. The only
issue involved in this appeal is estimation of profit in respect of IMFL
business carried by the assessee. In this respect, the coordinate bench of
the Tribunal in the case of Tangudu Jogisetty (supra) has considered the
profit level in the line of business and decided that 5% of purchase price
is reasonable profit margin in the line of IMFL business and directed the
A.O. to re-compute the profit of the assessee. The relevant portion of the
order is extracted as under:

8. We have heard both the parties, perused the materials available on
record and gone through the orders of the authorities below. The A.O.
estimated net profit of 20% on stock put for sale. The A.O. was of the
opinion that the assessee has not maintained proper books of accounts
and vouchers in support of purchases and sales. The A.O. further
observed that the assessee has failed to maintain stock registers and
books of accounts maintained by the assessee are not susceptible for
verification, therefore rejected the books of accounts and estimated net
profit of 20% by relying upon the decision of Honble A.P. High Court. It
Iis the contention of the assessee that the net profit estimated by the
A.O. is quite high when compared to the nature of business carried on
by the assessee. It is further submitted that the case law relied upon by
the assessee is not applicable to the facts of the present case. The case
before the Honble A.P. High Court was that the assessee Is into the
business of trading in arrack, whereas it is in the business of dealing in
IMFL. The assessee further contended that IMFL trade was controlled
by the State Government through A.P. State Beverages Corporation Ltd.
and the prices of the products are fixed by the State Government. The
assessee being a license holder of State Government cannot sell the
products over and above the MRP fixed by the State Government. We
find force in the arguments of the assessee for the reason that the A.O.
has estimated the net profit by relying upon the decision of A.P. High
Court in the case of CIT Vs. R. Narayana Rao in ITA No.3 of 2003 which
Is rendered under different facts. The A.P. High Court has considered
the case of an arrack dealer, whereas, the assessee is into the business
of dealing in IMFL. Therefore, we are of the view that the A.O. was not
Justified in relying upon the judgement, which was rendered under
different facts to estimate the net profit. On the other hand, the Ld.
A.R. for the assessee, relied upon the decision of ITAT, Visakhapatnam
bench in the case of T. Appalaswamy Vs. ACIT in ITA No.65 &
66/Vizag/2012. We have gone through the case laws relied upon by the
assessee in the light of the facts of the present case and finds that the
coordinate bench of this Tribunal, under similar circumstances held that
estimation of 5% net profit on purchases is reasonable. The relevant
portion of the order is reproduced hereunder:

"3 We have heard the parties, perused the orders of the
revenue authorities as well as other materials on record. It is the
contention of the Ld. A.R. that the estimation of profit at 16% is
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high and excessive considering the normal rate of profit in this line
of business. Whereas, the Ld. D.R. supported the order of the
CIT(A). Having considered the submissions of the assessee, we
are of the view that the issue is no more res integra in view of a
serfes of decisions of the ITAT Hyderabad bench in similar cases.
The coordinate bench in case of ITA No.127/Hyd/12 and others
dated 18.05.2012 as well as a number of other cases have held
that profit in case of business in Indian made foreign liguor has to
be estimated at 5% of the purchases made by the assessee.
Therefore, following the decision of the ITAT Hyderabad bench, we
set aside the order of the CIT(A) and direct the assessing officer to
estimate the profit from the wine business of the assessee by
applying the rate of 5% of the purchases made net of all other
deductions. The assessing officer should also bear in mind that in
no case the income determined should be below the income
returned.”

9. Considering the facts and circumstances of this case and also
respecttully following the ratios of coordinate bench, we are of the view
that the net profit estimated by the A.O. by relying upon the decision of
Honble A.P. High Court (supra), which was rendered under different
facts is quite high. On the other hand, the assessee relied upon the
decision of coordinate bench and the coordinate bench under similar
circumstances estimated the net profit of 5% on total purchases net of
all deductions. No contrary decision is placed on record by the revenue
to take any other view of the matter than the view so taken by the
coordinate bench. Therefore, we direct the A.O. to estimate the net
profit of 5% on total purchases net of all deductions. Ordered
accordingly.

4. In view of the above decision of the coordinate bench of the
Tribunal, I direct the A.O. to re-compute the income of the assessee at
5% of purchase price. Accordingly, this ground of appeal raised by the

assessee is allowed.

5. Ground No.1.3 & 1.4 of the appeal are relating to unexplained
expenditure to the tune of ¥ 12,30,677/-. In the assessment order, the

A.O. has noted that the assessee has claimed an expenditure of
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¥ 25,82,484/- which includes first instalments of license fee of
16,82,174/- and FDR of X 4,25,000/- and towards first purchase of stock
X 3 lakhs and BG commission of ¥ 1,65,310/- during the month of June,
2010. Thus, the assessee was asked to prove sources for an amount of
X 25,82,484/-. The A.O. has asked the assessee to prove the sources
for the above amount. It was submitted before the A.O. that he has
regularly assessed to tax and he filed return of income for the A.Y.
2010-11 as per which there was a capital balance of ¥ 31,51,807/-,
which was almost in the form of stock as on 31.3.2010. Therefore,
credit for this claim is allowed. The assessee has also shown to have
accepted unsecured loan to the tune of ¥ 11,88,370/- which included
both brought forward and loans taken during the year. However, no
credit can be allowed to this claim since assessee failed to establish the
communication between the unsecured loans accepted with that of
utilization of the same for the purpose of investment in the current year
during June, 2010. Therefore, the balance of ¥ 12,30,677/- assessee
has to explain. The A.O. has given many opportunities to the assessee
to prove the sources of the balance investment of X 12,30,677/- but no
evidence was filed before the A.O., therefore, the A.O. treated the
amount of ¥ 12,30,677/- as an unexplained source and added to the

income of the assessee as income from other sources. Before the
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CIT(A), the assessee has filed an additional evidence wherein it is stated
that he has borrowed certain amounts from Gudla Venkata Rao, Gudla
Nageswara Rao, Gudla Jyothi, Pathivada Appa Rao, Baratam
Adinarayana. No evidence is filed in respect of the creditworthiness of
the parties. The assessee is not able to produce the parties for
examination. The CIT(A) after considering the above, he has mentioned
that “it is worth mentioning that the assessee himself is not traceable
the fact which is mentioned by the A.O. and accepted by the A.R.
Accordingly, addition is confirmed. On appeal before us, no evidence is
produced in respect of addition sustained by the A.O. confirmed by the
CIT(A). We find no infirmity in the order passed by the CIT(A) and no
interference is called for and accordingly these grounds of appeal are

dismissed.
6. Inthe result, the appeal filed by the assessee is dismissed.

The above order was pronounced in the open court on 6" Apr'18.
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